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Synopsis:

The Illinois Department of Revenue (the "Department") issued a Notice of Tax Liability

on October 5, 1990 to TAXPAYER (the "Taxpayer") in the amount of $877.00 of which $825.00 was

for tax and $52.00 for interest.  The taxpayer paid the tax due and then filed a protest to

the notice regarding the amount attributable to a forklift.  He requested a hearing.  The

hearing was held pursuant to the request and it is recommended that the decision of the

Director of the Department be that the Notice of Tax Liability should be upheld in its

entirety.

Findings of Fact:

 1. The Department's prima facie case was established by admission into evidence of

Dept. Ex. Nos. 1- 5.

 2. Taxpayer's business is a tool and die machine shop combination.  Tr. p. 8

 3. The focus of the audit was use tax on the purchase of a forklift in the amount of

$873.67.  Dept. Ex. Nos. 1, 3; Tr. pp. 8-9



 4. The forklift is used for unloading repair work and new materials.  It is also used

in the machining processes and to move big parts around in the welding area.  Dept. Ex. No. 3

 5. It is also used to turn pieces of equipment to replace worn bearings.  This is done

on what is called a stock rack.  Taxpayer's Ex. Nos. 1-17; Tr. pp. 10-11

 6. The forklift is being used at the beginning and the end of the different processes

that the tool and die company conducts.  Tr. p. 18

 7. The Department assessed use tax against the taxpayer for the electric

forklift purchased on December 1, 1989.  Tr. p. 10

 8. At the hearing, the taxpayer asserted that he had two forklifts at the time of

the audit.  Tr. p. 8; Taxpayer Ex. No. 17

 9. The taxpayer asserted that an OSHA complaint precipitated the purchase of an

additional forklift, the forklift in question.  Tr. p. 9

10. Prior to the hearing there was no assertion of two forklifts.  Tr. pp. 13-14

11. The record was left open for 30 days for the taxpayer to submit additional

affidavits and the OSHA complaint to substantiate his claim that there were two fork-lifts

at his business during the period in question.  Tr. p. 15

12. Five notarized statements were submitted by employees of the taxpayer stating

that the taxpayer purchased an electric forklift in 1989.  Taxpayer's Post-Hearing Group

Ex. No. 1

Conclusions of Law:

The Illinois Constitution provides for the imposition of the Retailers Occupation

Tax and related taxes pursuant to Article IX Sections one and two of the Illinois Constitution

of 1970.  They state:

§ 1. State Revenue PowerState Revenue Power

The General Assembly has the exclusive power to raise revenue by law
except as limited or otherwise provided in this Constitution.  The power of
taxation shall not be surrendered, suspended, or contracted away.

§ 2. Non-Property Taxes-Classification, Exemptions, Deductions, Allowances and CreditsNon-Property Taxes-Classification, Exemptions, Deductions, Allowances and Credits

In any law classifying the subjects or objects of non-property taxes or
fees, the classes shall be reasonable and the subjects and objects within



each class shall be taxed uniformly.  Exemptions, deductions, credits,
refunds and other allowances shall by reasonable.

The Illinois Compiled Statutes have provisions for exemptions from tax liability.  In

particular, 35 ILCS 105/3-5, deals with some exemptions from the tax imposed by the Use Tax

Act.  It states in part:

Use of the following tangible personal property is exempt from the tax imposed
by this Act:...

(18) Manufacturing and assembling machinery and equipment used
primarily in the process of manufacturing or assembling tangible
personal property for wholesale or retail sale or lease, whether
the sale or lease is made directly by the manufacturer or by some
other person, whether the materials used in the process are owned
by the manufacturer or some other person, or whether the sale or
lease is made apart from or as an incident to the seller's engaging
in the service occupation of producing machines, tools, dies, jigs,
patterns, gauges, or other similar items of no commercial value on
special order for a particular purchaser.

For Use Tax purposes, the term manufacturing process is defined by the legislature at 35 ILCS

105/3-50 as:

(1) "Manufacturing process" means the production of an article of tangible personal
property, whether the article is a finished product or an article for use in the process
of manufacturing or assembling a different article of tangible personal property, by
a procedure commonly regarded as manufacturing, processing, fabricating, or refining
that changes some existing material or materials into a material with a different
form, use, or name.  In relation to a recognized integrated business composed of a
series of operations that collectively constitute manufacturing, or individually
constitute manufacturing operations, the manufacturing process commences with the
first operation or stage of production in the series and does not end until the
completion of the final product in the last operation or stage of production....

Pursuant to power granted by the legislature, the Department has promulagted rules

that state that for a piece of equipment to qualify for the Manufacturing Machinery and

Equipment Exemption it must be used primarily within the manufacturing process of the

business.  The burden is on the taxpayer to prove that the machinery is, in fact, used the

majority of the time within the manufacturing process.  In the instant case, the taxpayer has

failed to do so.  The OSHA complaint was requested but not produced.  The affidavits from

taxpayer's employees are self-serving.  The language in each is identical except for the

date each affiant started to work for the taxpayer.  The affiants were not under oath.



I therefore recommend that the Notice of Tax Liability number XXXXX issued in this

matter be upheld in its entirety.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge

December 28, 1995


